DEPARTMENT OF THE NAVY
OFFI CE OF THE SECRETARY
1000 NAVY PENTAGON

WASHI NGTON, DC 20350-1000

I N REPLY REFER TO

SECNAVI NST 12772.1

ASN( M&RA) / DASN( CP/ EEOQ)
6 Septenber 2000

SECNAV | NSTRUCTI ON 12772.1

From Secretary of the Navy
Subj: APPEALS TO THE MERI T SYSTEMS PROTECTI ON BOARD
Ref : (a) Title 5, Code of Federal Regulations, Part 1201,
"Practices and Procedures”
(b) SECNAVI NST 4200.31C, "Acquiring and Managi ng
Consul ting Services", of 22 Jun 93 (NOTAL)
Encl: (1) Definitions

1. Purpose. To assign responsibilities for representation
before the Merit Systens Protection Board (MSPB).

2. Cancel | ati on. OCPM NST 12772.1

3. Policy. It is Department of the Navy (DON) policy to ensure
t he appropriate |level of representation in appeals before the
MSPB i nvol vi ng Gover nnent or Departnent-w de policy, and those
i nvol ving precedent-setting or sensitive issues.

4. Coverage
a. The follow ng enpl oyees may file appeals with the MSPB

(1) Menbers of the Senior Executive Service.

(2) Individuals in the conpetitive service who are not
serving a probationary or trial period under an initial
appoi nt ment, or who have conpl eted one year of current
conti nuous enploynent under other than a tenporary appoi nt ment
limted to
one year or |ess.

(3) Preference eligible individuals in the excepted
servi ce who have conpl eted one year of current continuous
service in the same or simlar position.
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(4) Individuals in the excepted service (other than
preference eligible individuals) who are not serving a
probationary or trial period under an initial appointnment
pendi ng conversion to the conpetitive service, or who have
conpl et ed
two years of current continuous enploynment in the same or
simlar position under other than a tenporary appoi nt nent
limted to
two years or |ess.

(5) Individuals term nated fromthe conpetitive service
whil e serving a probationary period or while serving a trial
peri od under a Veterans Readj ustnment Appointnment in the excepted
service, who allege discrimnation because of partisan political
reasons or marital status or who allege that the term nation was
taken for pre-appointnment conditions and was procedurally
i mproper as provided by Title 5, Code of Federal Regul ations
(CFR) 1201.3(a)(8), of reference (a).

b. The follow ng applicants for enploynent may appeal to
MSPB:

(1) Under 38 U. S.C. 4311, the Uniformed Services
Enmpl oynent and Reenpl oynment Rights Act, an applicant for
enpl oynment may appeal a claimof nonselection due to
di scrim nation based on mlitary service to the MSPB.

(2) Under 5 U.S.C. 3304, the Veterans Enpl oynment
Opportunities Act of 1998, a preference eligible applicant who
bel i eves an agency has violated his or her rights under any | aw
or regulation related to veterans’ preference may file a
conplaint with the Departnment of Labor (DOL). |If DOL is unable
to resolve the conplaint, the conplainant nay appeal to MSPB.

5. Appeal able actions. Actions appealable to the MSPB are
covered in 5 CFR 1201.2 and 1201.3 of reference (a).

6. Definitions. Enclosure (1) provides definitions of terns.
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7. Responsibilities

a. Deputy Assistant Secretary of the Navy (Civilian
Per sonnel / Equal Enpl oynent Opportunity (DASN(CP/ EEQ). The
DASN(CP/ EEOQ) shall identify MSPB Initial Decisions that involve
precedent-setting, DON-w de policy, or contain other sensitive
i ssues. \Where the outcone could have a significant inpact on
DON policy and/ or personnel program operation, the DASN(CP/ EEO
shal | exercise exclusive representational authority and serve as
the representative for DON before the MSPB, such as filing
Petitions for Review (PFR), and Responses to Petitions for
Revi ew ( RPFR).
Human Resources Service Centers (HRSCs), the Commandant of the
Mari ne Corps (CMC)(MPO) and the heads of Navy activities shal
be notified when exclusive representational authority is
exercised. In addition, the DASN(CP/ EEO) shall:

(1) Serve as liaison with the O fice of Personnel
Managenent regardi ng requests for intervention in cases before
t he MSPB.

(2) Serve as liaison with the Ofice of General Counsel
(OGC) regarding actions seeking judicial review of any final
deci si on of the MSPB.

(3) Evaluate initial and full MSPB decisions to identify
t rends.

(4) Provide appropriate program gui dance.

b. Human Resources Service Centers (HRSCs).

(1) Shall prepare and submt all PFRs and RPFRs except
t hose petitions which involve precedent-setting, DON-w de
policy, or other sensitive issues.

(2) Shall identify those cases which may invol ve
precedent-setting, DON-w de policy, or other sensitive issues
and notify DASN(CP/EEOQ). A determ nation whether a case
i nvol ves precedent-setting, DON-w de policy, or other sensitive
issues will be made by the DASN(CP/ EEO) .

(3) Shall provide advice and gui dance to activities and
management representatives.
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(4) Shall identify the need for training for managenent
representatives and assure appropriate training is provided.

(5) Shall send a copy of each MSPB decision, on the date
of receipt, to DASN(CP/ EEO).

c. Commandant of the Marine Corps (CMO) .

(1) Shall send a copy of each MSPB Initial Decision, on
the date of receipt, to DASN(CP/ EEO) and the appropriate HRSC.

(2) Shall identify those cases which may invol ve
precedent -setting, DON-w de policy, or other sensitive issues
and notify DASN(CP/ EEO) by tel ephone within 1 day of gaining
knowl edge of such a case.

(3) May, for Marine Corps conmands/activities, prepare
and submt PFRs and RPFRs except those petitions which involve
precedent-setting, DON-wi de policy issues, or other sensitive
i ssues.

d. Activity Heads

(1) Shall appoint a representative for their activity
bef ore MSPB Adm ni strative Judges (AJ) on appeals. This is
consi dered an i nherent managenent function as delineated in
reference (b) and may not be contracted.

(2) May seek assistance and advice fromtheir
appropriate Human Resources O fice (HRO), HRSC or CMC ( MPO 37),
their OGC | egal staffs and Judge Advocate General Corps.

(3) Must send a copy of each Initial Decision, on the
date of receipt, to DASN(CP/ EEO) and their servicing HRSC (Code
40). Marine Corps activity heads nust al so send a copy of each
Initial Decision to CMC (MPO 37).

e. Human Resources Offi ces

(1) Provide procedural information to enpl oyees
regardi ng their appeal rights.

(2) Provide advice and assistance to activity heads and
managenment representatives, as requested.

4
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(3) Maintain a case file for each appellant for a period
of 4 years after final adjudication.

8. Action. Addressees will followthis instruction for appeals
bef ore the MSPB.

Ri chard Danzig

Di stribution:

SNDL A (Navy Departnment)

B3 (Col 1l ege and Uni versity)

21A (Fl eet Commanders in Chief)

23 (Force Commanders)

24 (Type Commanders)

26F (Operations Test and Eval uati on Force)

26N1 (Headquarters Support Activity LANT)

26NS1 (Coastal Warfare G oup LANT)

26NS2 (Coastal Warfare Group PAC)

26U (Regi onal Mai ntenance Center)

26Z (Shore Internmedi ate Mai ntenance Activity)

26JJ (Fl eet Area Control and Surveillance Facility)

26QQ2 (Special Warfare Group Unit and Detachnment PAC)
( COWAVSPEWARGRU 1, only)

26RR (Fl eet I magi ng Command, Center, Facility and
Det achnent) (1l ess FLTI MAGCOMLANT Jacksonvill e)

26DD (Mobile Diving and Sal vage Unit and Det achment
and Consol i dated Divers Unit)

28C2 (Surface Goup and Force Representative PAC)
( COWNAVSURFGRU M DPAC, only)

39B (Construction Brigades)

391 (Construction Battalion Miintenance Unit)

40B (Control of Shipping Oficer) (Bahrain, only)

41A (Commander, MSC)

41B (Area Commander, MSC)

41C (Sub- Area Commanders, MSC)

41D (O fices, MSC) (Pusan, Seattle, and Port
Canaveral , only)

42A (Fl eet Air Conmands)

42B1 (Functional Wng Commander, LANT)

42B2 (Functional Wng Commander, PAC)
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42D (Fl eet Aviation Specialized Operational Training
G oup and Detachnent)

42P1 (Patrol Wng and Squadron LANT (VP) (VPU))
(PATW NG 5, 11, only)

42P2 (PATWNG 1, 2, 10, PATW NGSPAC, (Kadena,
M sawa, only)

45 (Fl eet Marine Force — Ground)

46 (Fl eet Marine Force — Aviation)

SNDL Part 2 (Naval Shore Activities) (less C7, C40, FB39,
FF38, and FKP1Q

Copy to:
SNDL B5 (U. S. Coast CGuard (COVDT COGARD, only)
B7 (Civilian Personnel Support Activities)
50A (Unified and Specialized Commands) (USCI NCPAC

and USCI NCLANT, only)
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DEFI NI TI ONS

1. Activity. A field installation, headquarters conmand, or
of fice.

2. Final Decision. A decision rendered by the MSPB or an
initial decision, which has beconme final as a result of not
bei ng contested or as a result of the PFR being denied.

3. Initial Decision. A decision made by the presiding officia
in response to a petition for appeal. (Initial decisions becone
final after 35 days unless a PFRis filed with the Board.)

4. Managenent Representative. Any individual authorized to
represent the activity during the hearing before the
Adm ni strative Judge or who prepares a PFR or RPFR

5. Merit Systens Protection Board (MSPB). An independent
agency established to safeguard both the nerit system and

i ndi vi dual enpl oyees agai nst abuses and unfair personnel
actions. The Board hears and deci des enpl oyee appeal s and
orders corrective and disciplinary actions agai nst an enpl oyee
or agency when appropriate. The MSPB is conposed of 10 Regi ona
and Field O fices which render initial decisions, and a 3 nenber
Board in Washi ngton, DC, which may accept petitions of initial
deci sions for review and deci sion.

6. Petition for Appeal. A request filed by an appellant with
an MSPB regional or field office for review of a DON acti on

7. Petition for Review (PFR). A request filed with the three
menber Board for review of an initial decision of an
Adm ni strative Judge.

8. Policy Issue. An issue which, if made the subject of a
definitive ruling by the Board, may have a substantial inpact on
any policy established by DON, or higher authority, or
establishes a new policy within DON

9. Precedent-setting Issue. An issue which has general
applicability of a significant nature and which, if nmnade the
subject of definitive ruling by the Board, will establish a

Encl osure (1)
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rule, which will govern the disposition of subsequent cases
dealing with the same or simlar issue.

10. Administrative Judge (AJ). Any person authorized by the
Board to preside over any hearing or to make a decision on the
record, including an attorney-exam ner, an adm nistrative judge,
an adm nistrative |aw judge, the Board, or any of the nenbers of
t he Board.

11. Response to a Petition for Review (RPFR). A written
docunment, which responds to the argunents, raised by the
opposi ng party in its PFR

12. Sensitive Issue. Refers to any issue, which, if nade the
subject of a definitive ruling by the Board, may have an adverse
i npact on the interests of the DON

2 Encl osure (1)



